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Mr&McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


(To accompany H. R. 1131] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1131) for the relief of Edward C. Brunett, having considered 
the same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of 
$1,071.28 to Edward C. Brunett, of San Antonio, Tex., in full settle- 
ment of all claims against the United States arising out of his loss of 
compensation which resulted from his placement in grade CAF 
instead of grade CAF-—5 upon his return to Government service from 
military service on November 5, 1945. 


STATEMENT 


Claimant was appointed to the Immigration and Naturalization 
Service on October 17, 1934, as a clerk. On November 26, 1943, - 
date he was inducted into the Army, he held the position of clerk CAF 
$1,740 per annum. While he was on military furlough, the souidian 
which he occupied at the time of his induction was augmented with 
certain other duties and responsibilities and designated as Chief, Mail, 
Files, Records and Information Section, CAF-—5, $2,000 per annum. 
Claimant had been honorably discharged from the Army Air Forces, 
May 30, 1945, and submitted his formal application for restoration to 
his former position on August 29, 1945. Upon claimant’s return from 
military furlough, it was the opinion of the Service that the CAF 
position he had occupied was not the positoin of Chief, CAF-5, as it 








~ 


EDWARD C. BRUNETT 


was believed that his former position had been abolished and its fune- 
tions absorbed by the new ly created position, He was therefore re- 
stored to the position of clerk CAF-3 on November 5, 1945. On 
July 16, 1946, he was promoted to property and supply clerk, CAF, 
$2,166 per annum, and received a periodic increase in salary to 
$2,544.88, effective November 17, 1947. 

Claimant contended that, under section 8 of the Selective Training 
and Service Act of 1940, he was entitled to be restored to the newly 
created CAF-5 position. He appealed to the United States Civil 
Service Commission, which agency sustained his appeal and recom- 
mended that he be placed in the CAF-5 position. On April 18, 
1948, the recommendation of the Commission was carried out, 
effective as of November 5, 1945. Mr. Brunett thereupon made a 
claim for the difference in salary between the CAF-—5 and the CAF—3 
classification from April 1, 1937, to date of entry mto the Armed 
Forces and for the loss of salary from November 5, 1945, the date 
of his reemployment after his return from military service, because 
of failure to restore him to his old position, or one of like seniority, 
status, and pay. The whole of his claim was denied by the Comp- 
troller General, and claimant abandoned the claim for the period from 
April 1, 1937, to the date of his entry into the Armed Forces. 

In this bill his claim is limited to the period from November 5, 1945, 
the date of his reemployment upon return from military service, to 
April 18, 1948, the date of his being placed in the CAF-5 position. 
During this period claimant received a gross amount of $7,966.66 
as salary in grades CAF-—3 and CAF-—4; the gross amount due for the 
same period at the CAF-—5 salary was $9,037.94, leaving the sum of 
$1,071.28 as the gross amount due him if the claim is allowed. 

A voucher in the sum of $1,071.28 was prepared and submitted to 
the Comptroller General by the Department of Justice with the ree- 
ommendation that it be approved, but on August 3, 1948, that officer 
declined to make payment on the claim. ‘This denial was repeated 
on December 10, 1948, and on June 23, 1949. The Comptroller 
General’s conclusions were consistent with his rulings that the date 
a veteran actually is restored to his old position or one of like seniority, 
status, and pay, is controlling so far as determining his pay status is 
concerned and that such restoration may not be made retroactive, 
regardless of whether failure to restore the veteran earlier was due to 
administrative error or otherwise (25 Comp. Gen. 495; 26 id. 91). 

The committee notes that the Department of Justice in its report on 
H. R. 6888 and H. R. 7455, bills with the same purpose as H. R. 1131, 
states that it has no objection to the enactment of H. R. 6888. The 
Civil Service Commission, in a report submitted in connection with 
similar legislation, states that it does not favor individual relief in this 
and similar cases but rather favors relief through general legislation. 

The committee believes that this claim is meritorious, and is of the 
opinion that this claimant should not be penalized in having to wait 
until general legislation is enacted to relieve him. Therefore, the 
committee recommends that the bill (H. R. 1131) be favorably 
considered. 

Attached to this report and made a part thereof are reports of the 
Department of Justice, the Civil Service Commission, and a state- 
ment by claimant submitted in connection with this bill. 
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DePARTMENT OF JUSTICE, 
OFFICE OF THE ASSISTANT TO THE ATTORNEY GENERAL, 
Washington, October 3, 1950, 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuHatrMan: This is in response to your request for the views 
of the Department of Justice on the bills (H. R. 6888 and H. R. 7455) for the relief 
of Edward C. Brunett. 

H. R. 6888 would provide fer payment of the sum of $1,071.28 to Edward | 
Brunett, San Antonio, Tex., in full settlement of his claims against the United 
States arising out of his loss of compensation which resulted from his placement in 
grade CAF-3 instead of grade CAF-—5 upon his return to the Department of 
Justice, Immigration and Naturalization Service, from military service on No- 
vember 5, 1945. The bill recites that the Department of Justice subsequently 
held that he should have been placed in grade CAF-5, and he was accordingly 
placed in that grade. H. R. 7455 would provide that he shall be held and co: 
sidered to have been placed in grade CAF—5 as of May 1, 1943, the date he enter: 
the military service. Section 2 of the bill would authorize and direct the Attorney 
General to pay to him in a lump sum an amount equal to that which he would have 
received, less such amount as he has received, during the period beginning No- 
vember 5, 1945, and ending on the date of the enactment of the aet, had he bee 
placed in grade CAF-—5 as of May 1, 1943. 

From the information contained in the files of the Immigration and Naturaliza- 
tion Service of the Department of Justice, it appears that claimant was appointed 
to the Immigration and Naturalization Service on October 17, 1934, as a clerl 
On November 26, 1943, the date he was inducted into the. Army, he held the posi- 
tion of clerk CAF-3, $1,740 per annum. While he was on military furlough, the 
position which he oceupied at the time of his induction was augmented with cer- 
tain other duties and responsibilities and designated as Chief, Mail, Files, Rec- 
ords and Information Section, CAF—5, $2,000 per annum. Upon claimant’s 
return from military furlough, it was the opinion of the Service that the CAF-3 
position he had occupied was not the position of Chief, CAF-—5, as it was believed 
that his former position had been abolished and its funetions absorbed by the 
newly created position. He was therefore restored to the position of clerk CAF-3 
on November 5, 1945. On July 16, 1946, he was promoted to property and supply 
clerk, CAF—4, $2,166 per annum ,and received a periodic increase in salary to 
$2,544.88, effective November 17, 1947. 

Claimant contended that, under section 8 of the Selective Training and Service 


Act of 1940, he was entitled to be restored to the newly created CAF-5 position 
He appealed to the United States Civil Service Commission, which agency sus- 
tained his appeal and recommended that he be placed in the CAF-—5 position. 


On April 18, 1948, the reeommendation of the Commission was carried out, effee- 
tive as of November 5, 1945. Mr. Brunett thereupon made a claim for the 
difference in salary between the CAF-—5 and the CAF-8 classification from April 1 
1937, to date of entry into the Armed Forces and for the loss of salary from 
November 5, 1945, the date of his reemployment after his return from military 
service, because of failure to restore him to his old position, or one of like seniority, 
status, and pay. The whole of his claim was denied by the Comptroller General, 
and Mr. Brunett abandoned the claim for the period from April 1, 1937, to the 
date of his entry into the Armed Forces 

In the two instant bills his claim is limited to the period from November 5, 1945, 
the date of his reemployment upon return from military service, to April 18, 1948, 
the date of his being placed in the CAF—5 position. During this period he received 
a gross amount of $7,966.66 as salary in grades CAF-3 and CAF-—4. The gross 
amount due for the same period at the CAF-—5 salary was $9,037.94, leaving the 
sum of $1,071.28 as the gross amount due him if his claim is allowed. 

A voucher in the sum of $1,071.28 was prepared and submitted to the Comp- 
troller General by the Department of Justice with the recommendation that it be 
approved, but on August 3, 1948, that officer declined to make payment on the 
claim. This denial was repeated on December 10, 1948, and on June 23, 1949. 
The Comptroller General’s conclusions were consistent with his rulings that the 
date a veteran actually is restored to his old position or one of like seniority, status, 
and pay, is controlling so far as determining his pay status is concerned, and that 
such restoration may not be made retroactive, regardless of whether failure to 
restore the veteran earlier was due to administrative error or otherwise (25 Comp, 
Gen. 495; 26 id, 91). 
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W I respect to the merits of the two bills, the Department of Justice would 
prefer that favorable consideration be accorded to H. R. 6888, for the reason that 
it provides for the specifie sum of $1,071.28 from the Treasury 


In view of the foregoing, the Department of Justice has no objection to the 
enactment of the bill H R OSSS 
The Director of the Bureau of the Budget has advised this Office that there 
would be no objection to the submission of this report, 
Yo Irs sincerely, 
Peyton Forp, 
The Assistant to the Attorney General 


Mr. Chairman and members of the Committee on the Judiciary, it is mv desire 


if 





it this time to bring before vou l aceount of the events which have taken 
place sinee mv fight for a ‘‘prir " began 5 vears ago on August 29, 1945 
\I reason for presenting this report is due to the faet that, although I have 
climbed t ladder slowly but surely, waded through the red tape gradually 
it determinedly, | have met with many obstacles along the way For that 
ASsol ind knowing reports are being submitted from the agencies concerned, 

1 feel I must speak in mv own behalf, to plead mv ease and bring before vou 

he faets, as not brought out in the reeord.”’ 

| entire case, and the necessitv for H. R. 7455 has been brougeht about by 


discrimination shown me by mv superior, Mr. William A. Whalen, district 
ireector, Immigration and Naturalization Service, San Antonio, Tex., upon my 


return from military service According to the laws of this country, diserimina- 
ti is not tolerated in the Government service and is punishable by law Yet, 
this discrimination is not only ignored but allowed to continue unchecked against 
others as well as myself And, even after proving such discrimination was shown 


at the outset, in 1945, the time elapsing between my ‘‘Further Appeal’’ to the 
President, United States Civil Service Commission, Washington, D. C., being 
upheld, and the time ‘‘corrective action’? was taken, cost me 3 years of anxiety 
and an initial loss in compensation of some $374 per annum. 

lo the present time, I have not been able to make anyone grasp the importance 
f the fact that I have not only been denied the right to claim the difference in 
salary between the higher grade to which I was entitled and the lower grade which 
| actually received but I have also been denied the within-grade salary promo- 
tions in the higher grade which results in a loss each year 

The very conditions under which this appeal was won should have allowed 
the ageney to consider that, upon proper restoration—although they alleged I 
was not entitled to back pay, it was administratively determined that an injustice 
a lone as evidenced by statements in Comptroller General’s letter dated June 
23, 1949, attached; see par. 4 I should have been entitled to the within-grade 
salary promotions having accrued to my position in the higher grade during my 
absence in the Armed Forees, rather than to have been placed at the ‘entrance 
salary” of the higher grade when I was finally properly restored (See exhibit A.) 

The Department of Justice, in its report to the Comptroller General, changed 
its attitude after | proved my right to my former position, admitting that it has 
been administratively determined that I was legally entitled to be restored to my 
former position on November 5, 1945, instead of April 18, 1948. The Department 
of Justice recognized that discrimination had been shown and attempted to justify 
the Comptroller's favorable decision. However, the Comptroller had no alterna- 

e but to rule unfavorably in the matter of the difference in pay since no previ 
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ous decisions exist parallel to mine, and it is not the custom for the Comptroller 
to set a precedent; at least I know of none in cases of this kind. 

lhe faets, in order of sequence, are as follows: 

I, Edward C. Brunett, an employee of the Immigration and Naturalization 
Service, was inducted into the Armed Forces and placed on military furlough 
beginning April 1, 1948. Prior to entering the Army, I occupied the position of 


clerk in charge, Mails, Files and Records Section, CAF-3 (31,680 per annum 

| had occupied this position for some 7 years. I was subsequently honorably dis 
charged from the Army Air Forces, May 30, 1945, having served as engineer- 
gunner on B-24 bomber over Germany. (See photostat of Army discharge 


attached as exhibit B. 

\fter a rest, I submitted my formal application for restoration to my former 
position on August 29, 1945, which was in accordance with previous declaration 
of intention entered in my behalf dated August 14, 1945, 

Che district director denied me my right to mandatory restoration under section 
8 of the Selective Training and Service Act of 1940, solely on the grounds of his 
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personal disagreement with mv marital status, which had no bearing whatsoever 
on the issue at hand, and contended that my former position no longer existed 
I have been a career Government employee some 9 vears previous to this, havi 
already served 7 years in the position to which I was requesting restoration 

At that time, the district director, behind closed doors, intimidated 
threatened me, and told me that he would do everything in his power to see that 
I not only Was not restored to my former position but he wo ild also see that 
Was not reemployved in the Immigration and Naturalization Service or in any other 
Government agency. ‘This came as a shock and surprise to me, since I had never 
had anything but the utmost respect for my superior and always felt that he held 
me in high esteem. 

It must be borne in mind that I was on the second boat reaching the United 
States after Vie-dav and was discharged by the point system 6 days after setti 
foot on American soil. Thus, | had little opportunity to think about the returr 
veteran’s rights. I certainiy did not anticipate discrimination at the hands of a 
man whom I had served conscientiously and well for some 10 years 

Nevertheless, | then took the attitude that if he did not want me in hi 
tion because he did not approve of the young lady to whom I was « 
my wife), a matter which should never have entered the question as to whether 
| was or was not entitled to be restored to my former position, I would seek 





employment in another Government installation 

I placed my application with several Government agencies, and in the natura 
course of events it Was necessary to stat that I had been emploved befor my 
entrance into the Armed Forces with the Immigration and Naturalization Servi 
Before my application was checked and processed, there were opportunities ope 
in several installations; and, because of my experience with B-24 motors, I had 
an opportunity to accept a position as airplane i ispector or chiel mechanic and 
similar positions, any one of which | was well qualified to handle, as evidenced 
exhibit C: ‘Army Qualification Record” and recommendation Also, any one of 
these positions would have resulted in placement in at least grade CAF-7. It 
will also be noted by exhibit C that my main occupation was indicated as ‘‘chief 
clerk’’ with short description of the nature of my work and supervision while en 


ploved with the Immigration and Naturalization Service Kecause of the great 
need of workers, I was assured that my application would be accepted. How 
ever, after a few days, when my application was checked and processed, all oppor 
tunities invsteriously disappeared In every instance, without exceptio &h ex 
cuse Was made as to why | was not accepted It was suddenly discovered that 
enough men had been placed: a mistake had been made on how many men were 


needed, or that I really should not be making application for that particular 


when I had so much previous experience in procedures, etce.— all courtesy excuses 
It only proved to me that Mr. Willian A. Whale nust have had a great deal of 
influence that he could carry out his threat of ‘‘seeing to it’’ that I did not secure 
a job anywhere else in the Government service ‘This may seem irrelevant, but 
these are some of the intangible facts that ‘‘the record’? does not show but whic! 
are very much existent in this case 

Finedlv, at one of the instelletions where I hed applied for work, I was cus 
my situation with the personnel officer of that particular agen who told 
that I hed every right to be restored to 1 former position and should leave 
stone unturned to demand mv richts under section & of the Selective Traini: 


and Service Act of 1940. 

Seeking to avoid embarrassment to either myself or my superior, I tried 
to convince him that I had the right to be restored to my eld position by 
set out in said seetion 8 of the Selective Training and Service Aet of 1940; and 





if necessary, | could enlist the aid of the United States Civil Service Commissi 
to enforce these richts He would not listen to reason; neither would he take 
my sugecestion to forward my request for restoration to the Commissioner ot 
Immigrefion, his superior, fer e& decision. He merely took the decision in his 
own hands to sav that I would never be re er 
ment acencey 

I then directed an appeel direct to the 2 
copy to the district director. When I ree Mir 
Thomas W. Seling, regione! veterans’ Federel er vient sentative, wl 


eas 
in turn presented my cese to the United 
ington. It wes determined thet I had 
restoration (exhibit D) under section 8 of 
end, efter some 68 davs of deliberation, 
former position, or one of like seniority, sts 
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The district director then had no alternative but to restore me after receiving 
instructions that had been issued by the Attorney General. On November 5, 
1945, after being unduly withheld since August 29, 1945, I was restored to the 
position of clerk, CAF-3 ($2,166 p/a). I had been carried on the rolls, during 
my absence in the Armed Forces, as clerk, Mails, Files, Records and Information 
Section CAF-8, despite the fact that during my absence my position had been 
reallocated to Chief, Mails, Files, Records and Information Section, CAF-—5. 
Also, even before the reallocation of positions, one of my subordinates, upon taking 
over the duties 01 my position to perform such duties during my absence, 1 month 
after my entrance into the Armed Forces was promoted from CAF-2 to CAF-—5. 
See Exhibit E, photostatic copy of Periodie Pay Increase Personnel Action; note 
“remarks”? column: “On May 1, 1948, Mr. Heck was promoted from CAF-2, 
$1,560 p/a to CAF—5, $2,000 p/a’’.) At the time of my restoration to duty, the 
district director contended that my former position no longer existed. (Upon 
presentation of this photostat to the President, United States Civil Service Com- 
mission, at a later date, as proof of the existence of my former position, in my 
“Further Appeal’, I was upheld in this appeal.) 

By having been restored to the position of clerk, Mails, Files, Records and 
Information Section, CAF-3 at $2,166 p/a, instead of Chief, Mails, Files, Records 
and Information Section, CAF-5 at $2,540 p/a, I was denied proper restoration 
and the benefits having accrued to my position while in the Armed Forces, result- 
ing in an initial loss to me of some $374 per annum. As set out in the Field 
Administrative Manual, Immigration and Naturalization Service, 2210.02.02, 
dated October 25, 1945: 

“3. Reallocation to higher grades.—If the position held formerly by a returning 
veteran has been reallocated to a higher level without substantial change in 
duties and responsibilities, the veteran is entitled to all benefits of the reallocation 
(CSC Departmental Circular 532). In cases involving the reallocation of a 
position to a higher grade where the duties and responsibilities of the position 
clearly have remained unchanged, the waiting period for the within-grade salary 
advancement should be computed from the effective date of the reallocation. 
(This date is the effective date of the appointment of the first incumbent of the 
reallocated position. For example, January 16, 1944, would be the effective 
date of the reclassification of most clerical positions.) The journal recommending 
the restoration to duty and promotions in such a case should reflect the grade of 
the position to which the employee’s position was reclassified, and the salary rate 
in the grade should be based on the periodic pay increases he will have received 
from the date of the reclassification to the date of restoration.” 

In view of the above, why am I not entitled to the within-grade salary advance- 
ments in the higher grade (CAF-5) from the reallocation date (January 16, 1944) 
until such time es I was actually “properly restored’”’ to my former position (April 
18, 1948) instead of having been placetl at the entrance salary of that grade? This 
is @ question to which I have never received an answer. However, as is evidenced 
in the bill, I contend that I am rightfully entitled to receive within-grade salary 
promotions in the higher grade beginning May 1, 1943, which is the date mv 
subordinate, having taken over the duties of my position to perform such duties 
during my absence on April 1, 1943, was promoted by reason of this from CAF-2 to 
CAF-5 (1 month after my entrance into the Armed Forces). My primary objec- 
tive is to straighten this matter out completelv. Therefore, if it is considered 
just and equitable to consider January 16, 1944, which was the date of the reallo- 
cation of most positions, I will accept this date as the first date to count toward 
within-grade salary promotions in the higher grade. 

24 C. G. 1052) “Compensation * * * waivers—Acceptance of less than 
established amount as constituting waiver.—Acceptance by employee of less than 
lawful salary of his position does not bar claim by him for difference. * * *” 

(D. C. Ala.) “Federal district court had jurisdiction of parties and subject 
matter in proceeding under section 8 of Selective Service Act empowering court 
to compel reemployment of honorably discharged veteran, even though only 
relief to which petitioner showed himself entitled was a judgment for back wages.” 
(Selective Training and Service Act of 1940, 8 (e), as amended, 50 U. 8. C. A,, 
App. 308 (e); Armstrong v. Tennessee Coal, Tron & R. Co., 73 F. Supp. 329.) “The 
term ‘restore such person to such position,’ as used in section of Selective Service 
Act relating to reemployment of honorably disebarged veterans, means reinstate- 
ment of such person to same relative place, rank, or standing in employment of 
his employer as he would have had if he had not been required to leave his em- 
ployment for World War IT, and it gave him full benefit of whatever added rights 
accrued to him under his contract of employment or under any contract or statute 
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which inured to him under his contract of employment or benefit as such employee 
if he had remained in his position.’’? (Selective Training and Service Act of 1940, 
8 (e) (b) (B) 50 U.S. C. A., App. 306 (b), id.) ‘‘Where veteran was reemployed 
in same position which he held when he entered service instead of a position at 
higher pay to which he would have been entitled were it not for a provision in 
agreement between employer and union improperly discriminating against vet- 
erans, and he was not promoted to higher position until approximately 9 months 
after his reemployment, veteran was entitled to recover from employer difference 
in pay he received in position to which he was reemployed and pay he would have 


received in higher position.” 
(Norre.—This case is cited since it is the only one in which petition was based 


on grounds of discrimination and veteran was granted right to recover from em- 
ployer difference in pay between the position to which he was restored and _ posi- 
tion to which he should have been restored. The veteran was also promoted at 
a later date and was entitled to recover from employer difference in pay.) 

Upon improper restoration, I immediately appealed, presenting my case to 
the lowest authority on through channels to the highest authority over a period 
of some 15 months beginning November 7, 1945 (2 davs after my restoration to 
duty). I finally placed my case before Congressman Paul J. Kilday and at the 
same time presented it to the President, United States Civil Service Commission, 
basing the appeal on ‘‘marital status discrimination.’’ I was finally heard on my 
“further appeal.’”” (My effort in all cases previously was to present the case 
merely from the strict legal point of view, in order to eliminate having to allege 
discrimination, of which the Civil Service was already aware in the Dallas regional 
office.) 

Among the many appeals made, one received an asnwer from the Hon. Ugo 
Carusi, then Commissioner of Immigration, further complicating matters by 
authorizing a change in grade from CAF-3 to CAF-4. (See exhibits H and H (1).) 
When the Commissioner did not realize at. the time he wrote this letter was that 
I had only been carried on paper in the position of clerk, Mails, Files, Records and 
Information Section, CAF-—3; that I was actually, and had been since the date of 
my restoration to duty, performing the duties of property and supply clerk, 
having already advanced in the within-grade salary promotions past the CAF-—4 
entrance salary; therefore, when the ‘‘job”’ the Commissioner referred to as ‘“‘being 
a little better than the one you now have” materialized, it was the job I had been 
in all the time. My grade was raised from CAF-38 to CAF-—4 with no salary 
increase and | was then changed on paper from Clerk, Mails, Files, Records and 
Information Section to property and supply clerk, which had never been done 
before. This was merely an act of appeasement on the part of the Commissioner, 
as I see it, without actually having investigated the matter. He was merely 
annoyed at my constant appeals for action and justice. 

Upon complete investigation, requiring some 3 months, decision was rendered 
over the signature of Mr. Harry B. Mitchell, President, United States Civil 
Service Commission (exhibit F), and I quote, in part, his letter dated October 6, 
1947, to the Hon. Paul J. Kilday: 

‘‘Mr. Brunett’s appeal was torwarded to the offices of the Commission at 
Dallas, Tex., for appropriate consideration and report to this office. The report 
indicates that the veteran was improperly restored, and I have recommended to 
the Attorney General that Mr. Brunett be properly restored to the position of 
Chief, Mails, Files and Information Seetion, CAF—5, in the San Antonio Distriet 
Office of the Immigration and Naturalization Service.” 

As you will note, the decision quoted above was dated October 6, 1947, and I 
received no indication whatsoever from my ageney that they had received instrue- 
tions to properly restore me until I became impatient and on December 2, 1947, 
requested Mr. Kilday to ascertain the status of my case and when I might expect 
proper restoration. 

It was not until I had received notice both from Mr. Kilday and Mr. Mitchell 
and I, in turn, directed a formal letter to the district director and distriet admin- 
istrative officer, quoting the text of Mr. Mitchell’s letter and the interest of the 
President of the United States and formally requesting that action be taken, 
that acknowledgment was made of the instructions received by that officer from 
his superior regarding proper restoration to my former position. 

Shortly after I was informed that I was to take over the duties of my former 
position, on or about February 17, 1948, 1 diseussed with the district administra- 
tive officer the proper procedure to initiate personnel action. It was ascertained 
that he was in doubt regarding preparation of the action. I brought out the fact 
that due to “proper restoration’? having been eompleted, the veteran is then 
entitled to all benefits having accrued to his former position. I therefore reminded 
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him that I should be considered as having been restored to my former position 
as of the current date (April 18, 1948, as shown by the journal), but effective as 
of the date of the reallocation date (January 16, 1944) or as of Mav 1, 1943, so 
as to give me the benefit of the within-grade salarv promotions at the higher 
grade. This would carry out the intent and instructions as set out in Immigra- 
tion and Naturalization Service Field Administrative Manual, 2210.02.02, dated 
October 25, 1945, as shown in exhibit A, previously discussed 

\fter lengthy discussion, | was informed that the district administrative 
officer would not refer to any other source to determine whether or not ~ promo- 
tion’? was the proper term to be used in preparing my personnel action. I was 
under the impression that if the term “promotion”? was used I would then be 
entered into the position at the entrance salary of CAF-—5 ($2,644 p/a) and it would 
appear that I was receiving a promotion to a higher position rather than being 
properly restored to my old position after being unduly withheld from it since 
November 5, 1945, and it meant exactly $25.28 increase per annum over the 
salary I was receiving at that time, which was $2,619.72 p/a And it was also 
my contention that ‘promotion’? would not be steps taken to “properly restore 
the veteran to his former position,” thereby ignoring the fact that I had ap- 
pealed my case for more than 2!) vears in order to receive that to which I was 
legally entitled under section 8 of the Selective Training and Service Act of 1940. 
Had such steps been taken, [ would have been entered into my old or former 
position at a salary of approximately $38,146.40 p/a, which would have been 
$2,540 p/a (the salary I would have received had I been properly restored on 
November 5, 1945), plus two automatic promotions, taking into consideration 
the Federal Employees’ Pay Act of 1946. This would have resulted in a net 
increase of $526.68 per annum over the salary I was receiving, since by placing 
me at the step in CAF-—5 ($3,146.40) would have allowed me within-grade salary 
promotions dating from the date of the reallocation of positions, January 16, 
1944, at which time my position was reallocated to CAF-—5. 

C. G. decision B-59243, one paragraph only, was quoted me as the basis for 
not allowing me to be placed at other than the initial step of the CAF-5. How- 
ever, this decision in the case and the case itself in no way parallel my case. The 
paragraph begins: 

‘An emplovee, who because of administrative misunderstanding or mistake 

' m Appeal made under sec. 14, Veterans’ Preference Act 

The person in this decision waited approximately 14 days to have a small 
administrative error corrected; however, the difference for which [| had fought 
for a period of 2's vears (and still fighting for), between some $25.28 per annum 
and $526.68 per annum, ceases to be an “‘administrative misunderstanding or 
mistake.”’ It is out-and-out discrimination, negligence of duty, poor adminis- 





tration of the law, and failure to comply with such law 
I then requested the district administrative officer to submit the matter for 


lecision regarding the d fference nh salary to the Comptroller Creneral, which 


he refused to do I requested advice, bv wire, from Mr. Harry B. Mitchell as 


to what further steps to take and received answering wire as follows: 
“This office knows of no specific law allowing back pay. Under the circum 
stances, Comptroller General has final decision on pay matters. If vour offies 


cannot decide vour pay status on basis of present decisions or will not have vout 
case presented for a decision, then it can only be suggested that you may take 
matter up with General Accounting Office, Washington, D. ¢ 


In light of the above advice, I prepared and submitted the matter to the 
Comptroller General for a decision, which, in turn, forced the Immigration and 


Naturalization Service to make a report. As mentioned previously, upon special 
appeal made to the Attorney General by me, the attitude of the Department. of 
Justice was changed. They were apparently convinced of the fact that an 


‘administrative error’? had been made; and, since I had won my right to be 
properly restored on the grounds of discrimination, the Department of Justice 
then sought to right the matter and justify a favorable decision by the Comptroller 
Ceneral. (See exhibit G However, in the absence of previous legislation to 
cover, the Comptroller General had no alternative but to deny my claim. (See 
exhibit H and H (1 

It is requested that vou review exhibits H and H (1), noting particularly the 
fact that the ageney has admitted and the Civil Service Commission has agreed 
that an injustice was done. They have admitted that I was unduly withheld 
from being restored to duty: they have admitted that I was legallv entitled to be 
restored to my former position on November 5, 1945, and they have admitted 
all of mv contentions. Therefore, as advised in Mr. Mitchell’s letter dated 
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September 30, 1949, my only alternative is to seek restitution by congressional 
action. 
If vou recall, H. R. 6888 was previously submitted to the Committee on the 


Judiciary for consideration and then withdrawn in favor of H. R. 7455 See 
exhibit | This, in itself, should prove that | am fighting for 9 “‘prine:ple’’: that 
half restitution would not be justice Neither would this clear my records for 
retirement purposes l am a career Government emplove Although I an 

a voung man, I entered the Service when | was quite voung, but have only some 
13 vears to go now until I reacl 20 vears of service. | have worked conscientious 
and studied diligently to make myself a valuable emplovee to the Set ‘ 

gained the reputation from mv subordinates, as well as my cow 

ployvees in this district, of being able to answer any question regarcing procedure, 
the laws of immigration, ete., that anvone might put to me r} an be sub- 
stantiated by the officials of the headquarters office who recently visited our 
district. This is something of which I am verv proud I am proud to be a 
Governinent emplovee | believe in the laws of our country, and I cannot believe 


they were written with the intent to dise inate against any Government 
employee, and certainly not a veteran. I have worked hard and long and do 
not intend to ‘throw awav”’ the vears I have spent specializing in administrative 
procedure and the efficient system I have built up in order to carry on the im- 
portant work of my section. I am enelosing, as exhibit ., a position description 
of mv work, which, if read closely, will bring out the fact that the Mails, File 
Records and Information Section of the Immigration and Naturalization S>rvice 
is like no other seetion of its kind, in that the mplovees therein must have a 
knowledge of the law and procedure and the ability to search recoras efficiently 
and intelligently and with great care, since errors in this section, which might 
occur because of the numerous ana complex filing systems which have been in 
‘xistence since the inception of the Immigration Service, could cause great loss 
of time and money to the Government (exhibit J 

Why should I accept anything but complete justice in this case? Complete 
justice, as I see it, would be to go back to the verv beginning and correcting the 
error that was made because of one man’s discrimination against another. My 
efficiency, character, and integrity have always been above reproach, and I have 
consistently received eflicienev ratings of excellent since the beginning of the 
efficiency-rating system. 

Why should my whole Government career, my morale, the very things for 


which I have fought all this time, suffer because of this discrimination? Why 








should I be penalized because an ‘‘administrative error was made in not timely 
restoring the veteran to his former position’’? This was not my error. I have 
continuously fought, appealea, pleadep, hoped, and praved since August 29, 1945 
to the present writing. This has been no fault of mine There has been no 
delay on my part. Why, then, must I suffer because of the long delays caused 


by the agencies and the deliberations? Why? Are the foundations and the 

principles of my country, for which I fought, so weak, and the laws so completely 

without ‘‘teeth” that a problem of this kind has 1 

because of the lack of a precedent to follow? Now is the time for action Now 
t 1 ; 1 prob em. 


1O SOLUTION, ho ecorrection, merely 


is th: time to set that precedent to eliminate recurrenes of such s 

Gentlemen, I earnestly pray vour diligent consideration of all the fe 
case as the ‘‘record”’ shows, in comparison with the ‘‘chain of event’’ as I have 
outlined to the best of my ability, bearing in mind the important faetor of dis- 
crimination. This is not a matter to be correeted by general legislation; this is 
an isolated case that can be corrected only by a definite and deliberate action on 
the part of Congress to right a wrong that was the result of poor administrat 
of the law, negligence of duty, failure to comply with the law, and the blind ‘‘do 
nothing, don’t care, not interested” attitude of the agency in failure to consult 
the proper persons with a minimum loss of time to correet this error. The long 
delays experienced in each and everv case are what made this bill nee 
The undue delav in receiving reports requested by your committee of the agencies 
concerned should bring to vou the realization of the disinterested attitude taken 
in this case. 

In the absence of legal background, but in the presence of an undying faith in 
the lawmakers of my country to recognize the inequity of the treatment received 
by a veteran, when he was assured, under section 8 of the Seleetive Training and 
Service Act of 1940 that his rights would be protected, when he left all that was 
near and dear to him, perhaps never to see his country again, this case has been 
presented as honestly and in as straightforward a manner as I know how 
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I believe in my ease. I believe in the principle of it. I believe in my right to 
have this error corrected. If I were but given the opportunity to stand before 
Congress to plead my case, I would do so with an unhesitant determination to 
convince that body of lawmakers that a problem of this kind should be solved 
with quick and eomplete justice being given the veteran. 

Most respectfully submitted. 


Epwarp C. BRUNETT. 
Exhibits attached: A through J. 


UNITED States Crivit SERVICE COMMISSION, 
Washington, dD. C., October 4, 1950. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Re presentatives. 

Dear Mr. Cretter: This is with further reference to your communication of 
March 22, 1950, requesting an expression of the Commission’s views with respect 
to the bill H. R. 7455, for the relief of Edward C. Brunett. 

The bill provides that, in the administration of all laws relating to the granting 
of rights, benefits, and privileges to persons in the competitive classified civil 
service, Edward C. Brunett, San Antonio, Tex., shall be held and considered to 
have been placed in grade CAF-—5 as of May 1, 1943 (the date he entered the 
military service). 

The bill would further authorize and direct the Attorney General of the United 
States to pay in a lump sum to the said Edward C. Brunett an amount equal to 
the amount he would have received (less such amount as he has received) during 
the period beginning November 5, 1945 (the date he returned to the Department 
of Justice, Immigration and Naturalization Service, from the military service), 
and ending on the date of the enactment of the act, had he been placed in grade 
CAF-—5 as of May 1, 1948. 

The Commission’s records disclose that on October 3, 1934, Mr. Brunett 
entered on duty with the Department of Justice, Immigration and Naturalization 
Service, Galveston, Tex., as clerk, CAF-—2, $1,440 per annum, and that on October 
4, 1937, he was transferred to the San Antonio district office and promoted to 
grade CAF-3, which grade he held until his entry into the Armed Forces May 3, 
1943. Upon his return from military furlough, Mr. Brunett was restored effec- 
tive November 5, 1945, to the position of mail, file and record clerk, CAF-3, and 
detailed to the Fiscal Service and Supply Section of the San Antonio district. 
On June 16, 1946, he was promoted to property and supply clerk, CAF-4, in the 
same office. 

Subsequent to his restoration to duty with the Immigration and Naturalization 
Service, Mr. Brunett directed an appeal to the Commission in which he com- 
plained that he had been improperly restored inasmuch as his former CAF-3 


position had been reallocated to grade CAF-—5. Appropriate investigation was 
made of his complaint by representatives of the Commission from the fourteenth 
civil service remion, Dallas, Tex. <A report received by the Commission from 


that office revealed that a CAF-5 position as Chief, Mail, Files, Records, and 
Information Section had been established on May 1, 1943, 2 days before Mr. 
srunett officially went on military furlough, and that the CAF—3 position occupied 
bv him was the forerunner of the grade 5 position, later designated Chief, Mail, 
Files, and Information Section. It was also ascertained that Mr. Brunett was a 
supervisor in charge of a division with four or five subordinates when he left for 
the militarv service and that he was restored to a nonsupervisory position in a 
subordinate capacity with a somewhat indefinite assignment. 

The Commission in a letter dated October 6, 1947, communicated its findings 
to the Attornev General and stated in part as follows: 

‘In view of the facts in the case, it appears that the CAF-—5 position as Chief, 
Mail. File. and Information Section can be identified as, in effect, a reallocation 
of Mr. Brunett’s former CAF-3 position, due to normal accruals of duties and 
responsibilities. Further, it appears that Mr. Brunett was not restored to a 
position of like seniority to that held by him prior to entering the military 
service "7 

The Commission accordingly recommended that Mr. Brunett be restored to 
the position of Chief, Mail, File, and Information Section, CAF 5. \ report of 
personnel action discloses that Mr. Brunett was restored to the position of Chief, 
Mail, Files, and Information effective April 18, 1948. 

Thereafter, upon request of Mr. Brunett, the Department of Justice amended 
its records to show his restoration to duty in grade CAF-5, effective November 5, 
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1945, and submitted a payroll voucher to the Comptroller General for payme1 

of the amount of $1,071.28, the additional compensation purportedly due Mr. 
Brunett for the period November 5, 1945, to November 27, 1948. This claim 
was disallowed by the Comptroller General (B-74491), predicated upon his 
decision to the effect that the date a veteran actually is restored to his old position, 


t 


or one of like seniority, status, and pay, is controlling so far as determining his 
pay status is concerned, and that such restoration may not be made retroactive. 

Mr. Brunett, under the impression that the Commission’s regulations, issued 
pursuant to section 14 of the Veterans’ Preference Act as amended, applied to 


his case, requested the reopening of his appeal for the purpose of considering the 


advisability of making a supplemental recommendation that the restoration be 
made retroactively effective. The provisions of section 14 were not applicable 
to his case; and, since there was no appeal or recommendation for his restoration 


under this authority, the Commission could take no action upon this reques 
While it is evident that Mr. Brunett has exhausted the possibilities of adminis- 
trative relief in attempting to recover the difference in pay benefits between the 
salary of the position to which he was restored upon his release from military 
duty and the position to which he was subsequently restored on April 8, 1948, 
the Commission does not favor individual relief in this and other cases similarly 


concerned. The Commission is of the opinion that any restitution to be made 
to a Federal emplovee because of an ageney’s failure to comply with the terms 
of section 8 of the Seleetive Service and Training Act of 1940, as nended, is a 





matter for general legislation The Commission must therefor 
against the enactment of the bill H. R. 7455. 

According to established procedure, this report has been forwarded to the 
Bureau of the Budget for advice as to its rel: 
President. In reply, the Bureau has advised that, while there is no objection 


recommend 





to the program ot the 


to the submission of our report to vour committee, the Bureau has also given 
clearance to a proposed favorable report of the Department of Justice on H. R. 
6888 (a bill with the same purpose as IH. R. 7455), at the same time having advised 
the Department that the Bureau considered relief through general legislation 
preferable. 
By direction of the Commission: 
Sincerely yours, 


Harry B. MircHeuyi, Chairman. 





